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Management Summary
Introduction
The IGEES unit of the Department of Justice and Equality (DOJE) has carried out this spending review of
Criminal Legal Aid (‘CLA’). The overall objective has been to assess the programme, in terms of how it
compares internationally and to discuss possible amendments that could improve the system. The review
looks at the role of CLA in the criminal justice system, including in relation to demands on the programme that
may result due to activity in other parts of the system. However, this review does not aim to provide a
conclusive view of every aspect of the CLA programme, which should be monitored and reviewed on a regular
basis. Some operational aspects of the programme were outside the scope of this review and no consideration
has been given to the supply side of criminal legal aid.

Rationale for the Programme
Under the Criminal Justice (Legal Aid) Act 1962, legal aid may be granted for the defence of persons of
insufficient means in criminal proceedings, court judgements and constitutional issues. Crucially, the court
must be satisfied that it is ‘in the interests of justice’ that the applicant receive legal aid. Much of the
expenditure on CLA is outside the control of the DOJE/Courts Service/LAB and is determined in court by the
judiciary. However, there are aspects that do come under the control of the DOJE and the Legal Aid Board,
and these may have some impact on the expenditure in the CLA system (albeit this will only be a relatively
small proportion of the total budget).

Demand and Expenditure on CLA
CLA represents a budgetary cost of around 2-3% of the overall criminal justice system but any efficiency and
effectiveness issues are likely to mirror wider issues in the justice system. In 2002, the annual expenditure on
CLA was around €29 million. Within six years, this figure had doubled to over €60 million. The expenditure on
CLA peaked in 2009 at €60 million and during austerity dipped to around €50 million per annum between 2012
and 2015. It has since started to rise again and in 2017 expenditure was around €58 million. Overall, the unit
cost per CLA certificate appears to have remained relatively stable (around €950-1,000) over the last decade.
The number of CLA certificates issued in 2017 has risen by around 15% compared to 2016. The full expenditure
cost of these certificates issued will not be evident until future returns. The evidence indicates that demand
for CLA is growing and there are likely to be budgetary pressures in 2018 and 2019.

Conclusions and Possible Recommendations
Internationally, Ireland compares quite favourably to similar jurisdictions in Northern Europe. Unlike other
jurisdictions however, Ireland does not operate a contributory scheme. As such, one aspect of reform being
considered is the introduction of contributions towards legal fees for individuals based on a financial means
test. The implementation costs of any such reform should be considered. Overall, the findings of this report
suggest that Ireland has a robust CLA system, which, in expenditure terms, is broadly similar (or slightly
cheaper), compared to its Northern European peers. However, future evaluations would benefit from
improved data on CLA cases that would allow for a more detailed longitudinal analysis of the CLA system.
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1 Introduction
1.1 Overview of Criminal Legal Aid System
The Criminal Legal Aid Scheme is a vital element of the criminal justice system. The Criminal Justice
(Legal Aid) Act 1962 provides that legal aid may be granted in certain circumstances for the defence
of persons of insufficient means in criminal proceedings. Under the 1962 Act, the courts, through
the judiciary, are responsible for the granting of legal aid. An applicant must establish to the
satisfaction of the court that their means are insufficient to enable them to pay for legal
representation themselves. The court must also be satisfied that, by reason of the "gravity of the
charge" or "exceptional circumstances", it is essential in the interests of justice that the applicant
should have legal aid. An applicant's previous convictions are not a criterion for access to legal aid
under the Act.
These provisions must have regard to the right to a fair trial, including the provision of legal aid
where appropriate, which is a Constitutional right upheld by the courts in a number of judgments.
The Supreme Court ruling in the case of State (Healy) v Donoghue [1976] I.R. 325 effectively determined that the right to criminal legal aid is, in circumstances, which are quite wide in practice, a
Constitutional right. Article 6(3) (c) of the European Convention on Human Rights states: "Everyone
charged with a criminal offence has [the right] to defend himself in person or through legal assistance
of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free
when the interests of justice so require". An accused person is entitled to the presumption of innocence and to legal representation, and any obstacles to obtaining necessary legal aid, which are
found to be unreasonable, could give a defendant grounds for appeal or prohibition of the prosecution. The overriding concern is to ensure that no risk arises in relation to the prosecution of persons
charged with criminal offences before the courts.
Typically, a person who has been charged with a criminal offence applies for criminal legal aid to a
judge in court and this judge will grant or deny legal aid to people based on their individual situation.
Legal aid is underpinned by the Criminal Justice (Legal Aid) Act 1962 and the right to legal aid has
been upheld by the courts in a number of judgments. Where a person faces a criminal charge, the
judge will, under the law having regard to jurisprudence, consider two main factors in deciding
whether to grant a legal aid certificate. First, it must be in the interests of justice, due to the
seriousness of the charge or the circumstances of the alleged crime, that the person receives legal
aid. In assessing the seriousness of the case, the judge must consider the possibility of the person
receiving a prison sentence or large fine if convicted. Second, the court must be satisfied that his or
her means are insufficient to pay for representation for him or herself. If a defendant is granted a
legal aid certificate by the judiciary, it entitles that person to a solicitor and up to two barristers to
prepare their defence and appeal. It must also be noted that the costs of defence counsel in the
superior courts are mirrored on the prosecution side and these prosecution barristers are paid by
the Office of the Director of Public Prosecutions (‘ODPP’).
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The Department of Justice and Equality is currently responsible for administering the main criminal
legal aid scheme. The Department pays the lawyer’s fees based on agreed set rates1. The Legal Aid
Board (‘LAB’) also administers some of the smaller criminal legal aid schemes including the Garda
Station Legal Advice scheme.
The wider benefits and costs stemming from the provision of criminal legal aid are, by their very
nature, difficult to quantify. Most of the previous reviews have focused on cost savings and
efficiency improvements. It should also be noted that there are benefits to legal aid. High thresholds
for criminal legal aid eligibility are not necessarily a good thing and there is an optimum level
required to ensure the fairness and effectiveness of the criminal justice system. Some EU countries
have quite high thresholds to qualify for legal aid. Typically, countries in Northern Europe have
similar levels to Ireland. Low levels of CLA would likely lead to more self-representation which could
have the unintended consequence of slowing the justice process as untrained representatives
create issues for the efficient and effective operation of the courts. Cases may also end up being
struck out.
A perfectly functioning CLA system may increase the efficiency of the criminal justice system. In
2010, it was estimated that the cost of trial adjournments was €1.2m, while sentence adjournments
cost €1.4m2. This shows the importance of monitoring the incentives that underpin the CLA system.
If a solicitor does not appear in court, an adjournment is likely. However, there are obviously other
reasons for adjournments in courts.
In November 2011, the Working Group on Efficiency Measures in the Criminal Justice System –
Circuit and District Courts – was established. It sought to identify and report on how improved
efficiencies and cost reduction measures could be achieved in the operations of the Circuit and
District courts, particularly in relation to how sectoral agencies operate with the courts and with
each other3. This is relevant to the CLA system as improvements in the operation of the court system
(such as fewer adjournments or shorter overall case times) are likely to reduce the overall
expenditure on CLA.

1.2 Rationale for Topic Selection
Much of the expenditure on criminal legal aid is outside the control of the DOJE/Courts/LAB and is
determined in accordance with the law by the judiciary, which is independent. However, there are
aspects that do come under the control of the respective agencies. These aspects may have some
impact on the expenditure in the criminal legal aid system but this impact will only be a relatively
small proportion of the overall budget.
Another aspect of this review is to look at the role of CLA in the criminal justice system. Demands
on the CLA system may result due to activity in other parts of the criminal justice system. Similarly,
factors within the operation of the CLA system may also have impacts on other agencies. It is

1
2

3

http://www.justice.ie/en/JELR/Pages/ProceduresGoverningPaymentOfCriminalLegalAidFees
REPORT of the TASK FORCE on COST REDUCTIONS on CRIMINAL LEGAL AID, http://www.justice.ie/en/JELR/Task%20Force%20R
port%2027.10.pdf/Files/Task%20Force%20Report%2027.10.pdf
http://www.justice.ie/en/JELR/Efficiency%20Working%20Group%20Report%202013-14.pdf/Files/Efficiency%20Working%20Group%20Report%202013-14.pdf
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important that these links are examined and quantified where possible. CLA represents a relatively
small budgetary cost (around 2-3%) of the overall criminal justice system but any efficiency and
effectiveness issues are likely to mirror wider issues in the justice system.
The CLA system has been subject to a number of reviews in recent years. The most significant of
these reviews was the ‘Report of the Task Force on Cost Reductions on Criminal Legal Aid’, which
was undertaken by a multi-agency group chaired by the Department of Justice and Equality4. The
changes outlined in this review were estimated to save around €7m on an annual basis. The largest
element of the proposed cost savings related to a reduction in the rate of fees paid and the restructuring of these fees.
An analysis of legal costs and fees is outside the scope of this review but it is clear that they will have
a significant impact on the overall levels of expenditure on CLA. This is a wider policy issue and the
legal costs of criminal legal aid are only a fraction of the overall legal costs to the state5. As noted
previously, equal fees are paid to prosecution and defence counsel in the Superior courts so savings
to the CLA system will also accrue to the ODPP as well.
Some of the issues, which are examined at a high level in this paper, may be considered in more
detail in subsequent publications by the Department of Justice and Equality, the Legal Aid Board or
other agencies.

1.3 Objectives of the review
This spending review paper will examine the following areas:





The demand pressures on the CLA system and how these might change in the future;
International comparisons of CLA regimes. This will focus on the features that may change
in the Irish system in the near future. The international section also looks at countries that
have clear similarities with the Irish system; and
Initiatives currently underway to overhaul and modernise the Criminal Legal Aid Scheme
including the current legislation that is at draft stage.

1.4 Methodology
The approach to the review will be desk-based. We will make use of various published data sources.
The main sources for this review include:





Financial Shared Services (FSS)/DOJE information on expenditure costs of criminal legal aid
and associated volumes;
CSO, DOJE, Courts and DPP data on criminal activity, court activity, number of trials and
prosecutions;
Published policy documents on previous reform initiatives of the CLA system in Ireland;
and
Publically available information on various criminal legal aid schemes in comparable countries (a list of sources examined is included in the Annex).

4

http://www.justice.ie/en/JELR/Task%20Force%20Report%2027.10.pdf/Files/Task%20Force%20Report%2027.10.pdf

5

http://igees.gov.ie/wp-content/uploads/2014/02/Public-Expenditure-on-Legal-Services.pdf
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As part of the quality assurance process, there was also significant engagement with the Courts
Policy Division of the DOJE, FSS and the Justice Vote section of the Department of Public Expenditure
and Reform. Further consultation was not undertaken on this review due to the short timeframe for
publication and that the review was based on existing data and publications already in the public
domain. Subsequent reviews of CLA are likely to require significantly more consultation with key
stakeholders as well as the involvement of the CLA Oversight Committee.
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2 Analysis of Trends in Criminal Legal Aid
2.1 Relationship of Criminal Legal Aid with the Criminal Justice System
Criminal legal aid plays a central role in the functioning of the Irish criminal justice system. The
diagram below gives a simplified outline of the criminal justice system. Various CLA schemes are
available at different stages of the process. Upon detention for a suspected criminal act, a suspect
is legally entitled to have a solicitor present for Garda interviews (i.e. Garda Station Legal Advice
Scheme). Following a formal charge, the same suspect may be entitled to criminal legal aid6 for the
duration of his/her case as it moves through the various courts.
Upon conviction, there is also the possibility of CLA to undertake an appeal of the conviction, which
may occur while in the prison system.

Figure 1: Overview of the Criminal Justice System and the role of Criminal Legal Aid
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6

This is decided by the Judge in the District Court, generally at the first appearance in the courts for that particular offence.
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2.2 Trends in use and expenditure in Criminal Legal Aid
In this section, we will look at the high-level trends in the uptake of criminal legal aid and the
associated expenditure. The most recent data indicates that after a significant decrease in
expenditure, the overall level has started to increase since 2014.
The Criminal Legal Aid Scheme is by far the largest scheme in terms of expenditure but other smaller
schemes7 have also shown increases in recent years.
This is especially true post 2000. In 2002, the annual expenditure on Criminal Legal Aid was around
€29 million. Within six years, this figure had doubled to over €60 million. This represented an 8.5%
annual growth rate in expenditure. This compares with a 7% growth rate in public expenditure over
the same period.

Figure 2: Criminal Legal Aid Costs (Nominal prices) 1994 to 2017
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The Legal Aid Board is responsible for the Garda Station Legal Advice Revised Scheme, Legal Aid –
Custody Issues Scheme and Criminal Assets Bureau (CAB) – Ad-hoc Legal Aid Scheme. Even though
these schemes are significantly smaller than the main Criminal Legal Aid Scheme, they still command
quite significant funding with a collective budget of over €5 million per annum.
Criminal legal aid forms a relatively small proportion (2-3%) of the overall criminal justice budget,
which is around €2-2.5 billion per annum. However, CLA represents a very significant current
expenditure, both as a proportion of the overall current gross expenditure for the courts service and
as a significant element of non-pay expenditure for the Justice Vote (Vote 24).

2.2.1 Number of Users of Criminal Legal Aid

7

These are the Garda Station Scheme and the Custody Scheme, which are both administered by the Legal Aid Board.
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In 2017, the expenditure on CLA was close to the peak of 2009. The increase in expenditure was
mainly due to a significant increase in the total number of legal aid certificates issued in the District
courts (64,181 in 2017, compared to 55,617 in 2016 - a 15% rise year-on-year). This only led to a
9.7% rise in expenditure because, as we will describe later, the number of certificates issued does
not directly relate to the level of expenditure in the same time period. It is likely that there will be
significant pressures in 2018 and 2019.
In addition, the Department has no control over the complexity of cases coming before the courts.
For example, recent lengthy white-collar crime trials are likely to have significant CLA costs due to
their complexity. Cases heard before the Circuit and higher courts attract a significantly higher fee
due to the work levels involved.
Figure 3 below shows the number of CLA certificates issued in the District courts and CLA
expenditure from 2006-2017. CLA peaked in 2009 at just over €60 million. In 2017, CLA spend
returned to levels close to those seen at the peak. The graph below shows that the trends between
expenditure and certificates issued is broadly similar but the unit cost does appear to have changed
since 2008. A significant reduction in legal fees was implemented as part of Financial Emergency
Measures in the Public Interest (FEMPI) in 2010 and this significantly reduced expenditure. As well
as this, there was a decrease in the number of criminal legal aid claimants in this period, which also
reduced the expenditure level.
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Figure 3: Criminal Legal Aid Expenditure v No. of issued Certificates (in the District Court)
2006-2017
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Table 2.1 is a breakdown of CLA by the number of certificates issued and the total expenditure on
these certificates for the ten-year period to 2017. It demonstrates that there was a 38% increase in
the number of certificates issued over the decade, as well as a 36% rise in the value of expenditure.
In 2012, there was an 8% decline in the number of certificates issued and a 10% reduction in
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expenditure, with these figures rising again after 2013. The table also illustrates the discrepancy
between certificates issued and payments made8.

Table 2.1: Breakdown of CLA certificates issued, claims for payment and expenditure
(2007 to 2017)
CLA
claims
for payment
CLA certificates

CLA Expenditure

2007

2008

2009

2010

2011

2012

2013

2014

2015

2016

2017

79,286

102,625

102,625

128,955

135,748

162,789

163,480

142,196

145,298

154,209

167,400

46,368

54,892

55,664

55,412

54,092

49,639

49,843

51,128

53,937

55,617

64,181

46.3m

55m

60.4m

56.5m

56.1m

50.5m

50.9m

49.9m

50.9m

53m

58.1m

Source: FSS; DOJE

2.3 Profile of expenditure
Expenditure on the main Criminal Legal Aid Scheme can be considered as being made up of two
broad components. These are:



Expenditures relating to cases coming before the District Court and appeals to the Circuit
Court; and
Expenditure on cases coming before the Circuit and the higher courts.

This expenditure is spread between solicitors and counsel (barristers). Table 2.2 is a breakdown of
CLA expenditure by profession. It shows that solicitors’ fees make up the majority of expenditure at
approximately 60% of total expenditure. This figure has been relatively consistent over the last
decade. This would be expected as the majority of cases come before the District courts, where the
basic fee per case starts at €201.50. The number of cases is largely exogenous to the fee structure
but is a key determining factor of the overall spend. The fee structure is somewhat complicated and
different fees are applicable depending on the timing of the case and the type of case. A more
detailed description of the fee structure is available on the Department of Justice and Equality’s
website9.

8

Note that a single certificate can relate to multiple payments and that payments may not be made in the same year that the certificate
was issued.

9

http://www.justice.ie/en/JELR/Pages/ProceduresGoverningPaymentOfCriminalLegalAidFees
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Table 2.2: Breakdown of expenditure (€million), by profession
Solicitors

2007
25.7

2008
30.8

2009
34

2010
30.4

2011
30

2012
25.7

2013
26.5

2014
25.6

2015
26

2016
26.5

2017
30.2

Counsel

16.9

19.2

20.1

18.4

18.2

16.4

17.1

17.8

18.3

18.8

21.3

Share of
solicitors
expenditure

60.3%

61.6%

62.8%

62.3%

62.2%

61.0%

60.8%

59.0%

58.7%

58.5%

58.6%

Note: There are other costs aside from legal representation costs including cost of witnesses, translation costs amongst
others.
Source: Courts Policy Division, DOJE

Table 2.3 shows the breakdown of expenditure by court. In 2017, the Circuit and District courts
accounted for around 39% of total expenditure each, while the Central Criminal Court made up
about 15%. The data also shows that total expenditure reduced by 16% between 2008 and 2012,
with a marked decrease for appeals where expenditure halved during the period. From 2012
however, there was a significant recovery in expenditure, which rose by 22% for the five-year period
to 2017. The majority of cases are resolved in the District courts, which is less likely to involve a
requirement for the services of barristers.

Table 2.3: Breakdown of expenditure (€million), by court
2008

2012

2017

% change
2008-2012

% change
2012-2017

District

20.3

16.9

20.1

-17%

+19%

Circuit

22.3

18.9

19.9

-15%

+5%

Central

5.4

4.8

7.9

-11%

+65%

Appeal

1.2

0.6

1.8

-50%

+200%

*Total

50

42.1

51.5

-16%

+22%

* Total includes amount paid in respect of other courts. In addition, other costs are not specific to particular courts but are
part of the expenditure on CLA.

Source: Courts Policy Division, DOJE

Figure 4 below shows a regional breakdown of legal aid certificates issued in the District Court.
Dublin has the largest number of issued certificates on a per capita basis. Connaught is the area
with the lowest number of CLA certificates issued.
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Figure 4: Criminal Legal Aid Issued Certificates in 2016 per 100,000 of population, by
Region
2500
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Source: DOJE, CSO Census 2016

Figure 5 below analyses monthly CLA Expenditure from 2007 to 2017. There is a dip in the average
expenditure for September. This would be as expected as the district court vacation occurs in August and September. The average percentage spend on CLA over the months from March to June
is approximately 9%. This figure drops to the September low of just under 6% and rises to over
10% in December. For the month of January, CLA expenditure is at September levels. One reason
for this change in expenditure could be the lag due to Christmas and the New Year.

Figure 5: Analysis of Monthly Criminal Legal Aid Expenditure 2007-2017
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It is important to define CLA activity and what is driving the demand for this service. It is likely that
the total expenditure is not a reliable indicator of the demand for CLA as it may be affected by cost
changes. It may also be influenced by the seriousness of the offence, which in turn may lead to
longer trials at an increased cost in CLA for that particular case.
Thus, it is likely that the number of certificates issued is the better indicator of overall demand for
the service. However, as cases may take different amounts of time to progress through the system,
it will take time before a CLA certificate results in a CLA payment. As shown previously, the number
of claims for payment far exceeds the number of certificates issued and may include matters such
as prison consultations, translation services, expert witness fees etc. .
This is evident in the number of CLA certificates issued in the District courts. District appearance
claims total 100,000 per year and account for 62.5% of the total legal aid claims but only approximately 40% of the legal aid expenditure. These are generally straightforward cases that will be resolved relatively quickly. It is worth noting that there were around 9,000 CLA claims in respect of
prison visits in 2010. Based on this, there could have been an estimated saving of €164,000 per
year if half of these visits had been carried out by video link10. This would provide savings in travel
expenses.
Table 2.4 below describes the number of claims for other CLA schemes. As we can see, the Garda
Station Legal Advice Ad-Hoc Scheme accounts for the highest share, making up around 70% of authorised cases. By contrast, the CAB Ad-Hoc Scheme accounts for a mere 0.2%. Since 2012, responsibility for the administration of these schemes has rested with the Legal Aid Board. However, unit
costs for these schemes differ considerably as they relate to very different types of activity.

Table 2.4: No. of Claims for other Criminal Legal Aid Schemes

Year
2016
2015

Garda Station Legal Advice AdHoc Scheme (total number of authorised cases
this year)

Custody Issues
Scheme (non-bail
statistics, number
of cases authorised
for payment)

Custody Issues
Scheme (bail statistics, number of
cases authorised
for payment)

CAB Ad-Hoc
Scheme (number
of cases authorised for payment)

4,258

214

2,234

11

4,384

195

1,677

11

Source: Legal Aid Annual Reports

2.4 Demand pressures on the Criminal Legal Aid System
The breakdown of the various criminal legal aid schemes will have very different demand drivers
and it is important to understand possible future increases or decreases in spending requirements.

10

Report of the Task Force on Cost Reductions on Criminal Legal Aid: http://www.justice.ie/en/JELR/Task%20Force%20Report%2027.10.pdf/Files/Task%20Force%20Report%2027.10.pdf
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Criminal legal aid is only one type of expenditure that is incurred when a crime occurs and is
detected.
No consideration in this review is given to the supply side (and quality of supply) of criminal legal
aid. This will be determined by a range of factors including:





Number of solicitors/barristers
Complexity of CLA cases
Price Level
Demand for legal services in rest of the economy

Significant research has been undertaken in different jurisdictions to look at the optimum levels of
supply and the price levels that this requires.

2.4.1 Drivers of expenditure
In this section, we look at a number of different factors that may influence the level of expenditure
on the number of criminal legal aid certificates. As previously noted, there is no direct proportionate
link between the number of certificates issued and the overall levels of expenditure.
There are many factors that drive the demand for criminal legal aid including:








Detected crimes and the type of these crimes;
Number of Prosecutions on Indictment by DPP;
Number of cases going through the courts;
Garda activity and largescale operations;
Complexity of cases;
Length of Trials; and
CLA eligibility criteria.

The CLA qualification criteria are a clear predictor of the overall level of demand and changes to
these will change the likely uptake of CLA. There is another aspect of demand that is outside the
justice system and that is the significant role of the Judiciary and the DPP. Both are independent in
the exercise of their functions. The Garda Síochána submits files directly to the DPP for a direction
on whether or not to prosecute. Depending on the seriousness of the offence and the evidence
disclosed in the file, a decision will be taken by the DPP.
The impact of crime prevention programmes on CLA is also worth examining. A number of factors
will drive the impact on final CLA expenditure but crime prevention is likely to have a positive effect
on overall expenditure levels. Different crime types will have different CLA expenditure profiles so
the impact of crime preventions programmes on CLA will differ greatly.
While overall reduced crime levels should lower CLA expenditure, other approaches may also serve
to reduce demand for legal aid. Alternatives to prosecution, such as the adult caution scheme,
prevent the need for court procedures and, consequently, claims for CLA. Such an approach may
also help to improve efficiency by reducing footfall through the court system. Costs associated with
court attendance are substantial. It is estimated that over €20 million in overtime funds were spent
on court attendance by Gardaí in 2017 and court duties continue to account for a significant
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proportion of the Garda overtime budget - in the range 15% to 20% for 201711. Although alternatives
to prosecution would probably only have a relatively low direct impact on CLA expenditure, there
may be a positive impact for other areas of the criminal justice system.
The complexity of cases is another important consideration, especially as this determines the
numbers of days worked on the case and the length of the trial. The most complex cases will add to
the two, placing increased demand on the CLA budget. Additionally, detailed consideration needs
to be given to the financial impact of the introduction of new laws that are likely to be tested in the
courts. These have the potential to reduce efficiency by extending the length of trials and potentially
increasing the number of appeals, which would also increase claims for legal aid.
While only a small percentage of criminal offences end up with a trial, these cases are likely to have
a significant impact on criminal legal aid expenditure. Although detailed data on the types of crimes
supported by legal aid is as yet unavailable, there is the potential to impute this based on analysis
of court data to give a high-level assessment. In reality, any case that goes to trial is likely to trigger
some legal aid entitlement.
Table 2.5 below shows the percentage of offences received in the District courts that were sent
forward for trial. Around 70-80% of sexual offences are sent forward for trial along with approximately 20% of larceny/fraud/robbery cases initiated before the District courts. This would be expected as the more serious the offence, the greater the likelihood that the offence will be sent forward to the higher courts. It must be noted that a significant majority of cases that are sent forward
for trial from the district court will not actually end up in a trial as the defendant decides to plead
guilty to the offence(s). However, although this is significantly less expensive in terms of CLA expenditure than going to trial, such cases still incur significant CLA expenditure.

Table 2.5: Percentage of offences received in the District Court sent forward for trial
Road Traffic
Drugs
Sexual Offences
Larceny/fraud/robbery
Public order/assault
Other
Total % of received offences sent to the
District Court sent forward to trial
Total No. of received offences sent to
the District Court sent forward to trial

2016
0.1%
7.6%
82.8%
20.1%
4.4%
6.3%

2015
0.1%
7.9%
81.4%
18.7%
4.2%
6.4%

2014
0.1%
10.6%
72.3%
18.4%
3.8%
6.0%

4.3%

3.9%

3.5%

16,320

15,607

14,812

Source: Analysis of Courts Service Annual Reports

11DPER

Justice Vote 2018 Spending Review Paper on “Overtime Spending in An Garda Síochána: Efficiency and Control”
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Table 2.6 shows the number of trials that occurred in the court system. In 2016, 1,306 trials took
place in the Circuit Court, while 93 and 26 occurred in the Central Criminal Court and the Special
Criminal Court, respectively. The number of trials is a key driver of CLA expenditure, with trials only
taking place for the most serious or complex offences.

Table 2.6: No. of Trials in the Courts System, 2016
Circuit Court
82
50
329
65
202

Central Criminal
Court
66
-

Special Criminal
Court
10
-

Assault

175

-

-

Child abuse

22

-

-

Manslaughter/Murder

1

26

-

Other

380

1

16

Total

1,306

93

26

Road Traffic
Drugs
Sexual offences
Firearms
Larceny/fraud/robbery

Source: Courts Service Annual Reports

While appeals account for a small proportion of court proceedings, they can make a significant
contribution to the demand on criminal legal aid. This is particularly important to note given that
individuals may have the right to an appeal, which may increase expenditure on aid. Figures show
that the proportion of appeals from the Special Criminal Court, Central Criminal Court and the Circuit
Court, to the Court of Appeal was 8% in 2015 and 11% in 2016. The figure for appeals from the
District Court to the Circuit Court was 5% for both years. Additionally, 2.7% of verdicts in the Court
of Appeal were challenged in the Supreme Court in 2016.

Figure 6 below shows the potential demand drivers for CLA expenditure from 2008 to 2017. To
compare the diverse range of numbers used in each area, comparable indices were used with the
year 2010 used as the base index equal to 100. In 2016, CLA expenditure had an index number of
approximately 94 meaning that CLA expenditure fell by approximately 6% compared to 2010. The
total number of incoming criminal cases had an index number of approximately 68, meaning that
the number of incoming cases had fallen by approximately 32%. DPP offences on indictment can be
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used as a predictor of the most serious cases, which are more likely to be the most expensive and
time-consuming cases.

Figure 6: Possible Demand Drivers of Criminal Legal Aid Expenditure 2008 to 2017
Index 2010 = 100
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Figure 7 below shows the principle drivers of CLA certificates from 2008 to 2017. In 2017, CLA
certificates grew by approximately 15% compared to 2016. Garda numbers have changed
considerably over this time period but the biggest change has been in relation to incoming criminal
cases. These decreased significantly in 2013 but have increased in recent years. However, in 2016,
the number of cases was still well below the peak of 2009.

Figure 7: Demand Drivers of Criminal Legal Aid Certificates 2008 to 2017
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Analysis of the data shows that there is a positive correlation between all the drivers of CLA
certificates and expenditure with the exception of the total number of recorded crimes, which is
weakly negative in the case of certificates issued and expenditure. There is a strong positive
correlation between CLA expenditure and certificates issued. This means that expenditure on CLA
rises as the number of certificates issued rises. There is also a strong positive correlation between
CLA expenditure and DPP prosecutions on indictment and the number of incoming criminal cases.
The most interesting finding is that recorded crimes in a particular year appear to have little (or
negative) correlation with legal aid expenditure in that year. It is likely that certain types of crime
have different impacts on CLA. The time from offence detection to first court appearance and to
first CLA payment is also likely to vary significantly by offence type.

2.4.2 Estimate of the appropriate lag for budgetary pressures
It must also be noted that there are likely to be lags in the system. The committal of a crime today
creates a demand pressure on the police service but not necessarily on the other agencies in the
criminal justice system.
The expenditure impact of CLA will vary over the life cycle of the criminal offence. At the start, CLA
may be given through a custody scheme. This is relatively inexpensive. The main costs are likely to
be driven by the number of cases going to trial. The profile of these trials is likely be dominated by
serious and complex offences, thus increasing the cost of CLA. There may be some expenditure costs
prior to trial but the majority of the costs will occur in the preparation of the case for trial along with
the length of the trial itself and the use of specialist witnesses. Similarly, the CLA cost of appeals will
only materialise after a case has concluded.
As part of the analysis, we looked at the correlation of the demand drivers for CLA incorporating
time lags. The one-year time lag on CLA expenditure shows an increase in the correlation between
prosecution on indictment and Garda numbers. This would be expected, as there is a time lag
between when a case is prosecuted and when it affects CLA expenditure and this is probably close
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to the one-two year mark. Overall, the correlation12 analysis using lags is not conclusive and further
analysis and access to more data is required to look into links in more detail.
Most criminal cases are resolved in the District Court via summons, which will typically be resolved
within 230 days of the detection of the crime. Cases take significantly longer in the higher courts, as
expected. The most recent data available on the time for cases to progress through the courts is
shown in Table 2.7. It must be noted that delays in the hearing of cases can occur for a number of
reasons, many of which are outside the control of the Judiciary and the Courts Service. Various
reasons can give rise to adjournments, which can have a major impact on the time taken to complete
the hearing of a case and on the number of cases, which can be disposed of in a court sitting.

Table 2.7: Average Length (in Days) for resolution of Criminal Cases
2016

2015

District Court:
Summary*
Summary Indictable**
Return for Trial***
Circuit Court****

243
302
86
413

232
284
89
678

Central Criminal Court*****

865

645

Special Criminal Court******

827

585

*Time from issue of summons to disposal of offence
**Time from lodgement of charge sheet to disposal of offence
***Time from lodgement of charge sheet to transfer of offence to higher court for trial
****Time from receipt of return for trial in Circuit Court to final order
*****Time from receipt of return for trial to final order
******Time from receipt of charge sheet to final order
Source: Courts Annual Report

Thus, the conclusion of this analysis indicates that the current activity of An Garda Síochána in terms
of very serious organised crime-related offences will likely result in an expenditure pressure on the
criminal legal aid system over the next 18-24 months. However, it is important to disaggregate
expenditure, which will enable the most accurate predictions of likely future expenditure pressures
and identify possible remedies at the earliest opportunities. Based on observed historical data,
certain types of criminal offences are likely to have very little impact on CLA expenditure. However,
one of the features of the CLA system is the possibility of significant outliers, which may be caused
by complex cases or cases involving legal precedent and new legislation. These cases are very
difficult to predict but it is clear that such cases will create significant pressures on the CLA budgetary
position.

12

It must be noted that the lag analysis has a smaller sample size and this means that there may be a larger margin of error with the
results. Correlation does in no way mean causation and it may be that there confounding factors that are driving the correlations
between variables
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3 International review of Criminal Legal Aid schemes
3.1 Choice of comparator countries
This section of the paper provides a review of CLA schemes from a selection of countries. These
countries are England and Wales, Scotland, Northern Ireland, New Zealand and Canada13 (Ontario).
It is extremely difficult to carry out an accurate comparison and the principal reason for selecting
these countries is that they largely use a common law system and are similar to Ireland.
Northern European states have a tradition of substantial legal aid systems. Figures14 for 2014 produced by the European Commission for the Efficiency of Justice (CEPEJ) 15 on the annual public
budget for legal aid per capita show a wide differences in the cost level, as follows: Northern Ireland (€73.53); Scotland (€33.28); England and Wales (€38.14); Ireland (€18.4); Sweden (€26.5);
Netherlands (€26.92), and Finland (€11.93). In some states, legal aid is not yet a priority in terms of
budgetary efforts and its budget represents less than 1 % of the total allocated to the judicial system (for example: Albania; Azerbaijan; Hungary; Malta; Macedonia, and Ukraine)16. European
countries such as France (€5.49), Italy (€2.37) and Portugal (€6.59) also have relatively low levels of
legal aid public expenditure.
As the high-level figures above show, there is a wide variety in expenditure levels on legal aid
across different jurisdictions. For comparison, it was decided to choose countries with systems and
budgets that are relatively closely aligned to the Irish system. A summary of the sources examined
as part of this review is included in Annex 1.

3.2 Overview of chosen different systems
The key features that we are particularly concerned with at an initial level will examine how different
schemes operate with relation to contributions and means testing, and how/if legal aid fees are
reclaimed upon conviction. Table 3.1 below shows how our chosen comparators deal with these
various issues, with most countries typically having some means testing criteria. However, it is likely
that there are significant differences regarding how these are applied.

Table 3.1: Criminal Legal Aid Criteria Comparison
13

The Canadian Province of Quebec uses a mixture of common and civil law so it was felt that choosing a Canadian province (Ontario)
was valid for comparison purposes.

14

The data refer to both civil and criminal legal aid. No distinction between the two types is made in the data. The data also does not take
into account different purchasing power in different jurisdictions.

15

European judicial systems: Efficiency and quality of justice CEPEJ Studies No.23
Available
at
https://www.coe.int/t/dghl/cooperation/cepej/evaluation/2016/publication/CEPEJ%20Study%2023%20report%20EN%20web.pdf
16 ibid
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Contribution Scheme

Means Testing

CLA cases per 10,000 individuals

Ireland

x

✔

119

England and Wales

✔

✔

195

Scotland

✔

✔

213

Northern Ireland

x

✔

200

New Zealand

✔

✔

72

Canada (Ontario)

✔

✔

40

Source: Various (See Annex)

A comparison of the costs of criminal legal aid are shown in Table 3.2, which indicates that Ireland
is at the lower end of expenditure on CLA. Using a Purchasing Power Parity (PPP17) conversion
indicates that Ireland is broadly similar in terms of cost per case across the chosen countries. The
cost comparison figures used below for Northern Ireland, Scotland and England & Wales were taken
from the report “A Strategy for Access to Justice” carried out for the Justice Department in Northern
Ireland published in 2015. This report examined the costs of Criminal legal Aid in Northern Ireland
and reforms of the wider justice system within which Criminal legal Aid operates.

Table 3.2: Criminal Legal Aid Cost Comparison
Number of cases

Overall cost (in
native currency)

Cost per individual
case (Native
Currency)

Purchasing
Power Parity
(US Dollars) –
cost per case

53,937

€52.3m

€943

$1,161

1,278,000

£871m

£682

$977

Scotland

114,991

£92.8m

£807

$1,157

Northern Ireland

35,190

£52m

£1,477

$2,118

New Zealand

33,230

$56.5m

$1,700

$1,162

Canada (Ontario)

54,182

$94.2m

$1,738

$1,394

Ireland
England & Wales

Note: All figures used above are taken from 2015 where possible. 2015 Purchasing Power Parity taken from OCED
figures; 2015 Exchange rates taken from IRS Yearly Average Currency Exchange Rates
Source: IGEES unit DJE analysis of various sources

17

PPP are the rates of currency conversion that equalise the purchasing power of different currencies by eliminating the differences in
price levels between countries. PPPs show the ratio of prices in national currencies of the same good or service in different countries.
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Table 3.3 below is an expenditure comparison for the courts system in England and Wales,
Scotland and Northern Ireland. It is problematic to try to get an accurate comparison for each of
the jurisdictions as the type of programmes under the remit of each court differs in each
jurisdiction.

Table 3.3: Criminal Legal Aid Cost Comparison (Breakdown of expenditure, £million)

District Court (equivalent)

England & Wales

Scotland

Northern Ireland

Ireland (€
million)

280 (33%)

32 (34%)

22.9 (41%)

17.9 (34%)
21.1 (40%)

Circuit Court (equivalent)
Central Criminal Court
(equivalent)

557 (67%)

41.4 (44%)

30.9 (56%)

8.3 (16%)

20.7 (22%)

1.7 (3%)

5.6 (11%)

Custody Issues (equivalent)
Other & (Other Courts)

Note: The above breakdown of court expenditure are approximations as the breakdown of the courts system and
what is under the remit of each court varies between jurisdictions.
Source: Various (See next section)

3.3 Summary of comparable CLA schemes
3.3.1 England and Wales
Criminal legal aid data in England and Wales is held by the Legal Aid Agency and is published by the
Ministry for Justice. From October 2015 to September 2016, criminal legal aid cost approximately
£856m. All criminal cases potentially fall into the scope of the criminal legal aid scheme subject to
the carrying out of an interest of justice test and means test.
Crime is divided into lower and higher, where lower crime includes information from the pre-charge
and police station stage, the early court system (including Magistrates’ courts) and prison assistance,
while higher crime includes work in the Crown courts and higher courts. Many of the processes for
the Magistrates’ Court trials scheme are applicable for Crown Court trials but there are some key
differences to the way the processes work. The principal one is that, under the Magistrates’ scheme,
applicants are either eligible or ineligible based on the outcome of the interest of justice and income
only means tests, while the Crown Court system involves a contributory scheme. Figure 8 shows an
illustration of how CLA expenditure is distributed across the various components of the justice
system in England and Wales.
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Figure 8: Volumes and expenditure within criminal legal aid in England and Wales, Oct
2015 to Sep 2016

Source: Legal Aid Agency, Legal Aid Statistics in England and Wales

Magistrates’ Court trial
For an applicant to receive criminal legal aid, a means test needs to be carried out. If an
individual’s disposable income was assessed as exceeding £3,398 or the weighted gross income
was above £22,325 they would not be granted legal aid18. The applicant’s gross income minus the
allowable outgoings and the weighted annual living allowance produces their disposable income.
The means test criteria are somewhat complex and there are a number of issues that are
considered when assessing means.

18

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604414/criminal-legal-aid-manual-april-2017.pdf
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Around 95% of criminal legal aid applications are granted legal aid in the Magistrates’ Court19.
There is no contribution system associated with CLA in the Magistrates’ Court, the applicant either
qualifies or does not qualify.

Crown Court trial
If an individual’s case goes to the Crown Court, they are means tested to see if they qualify for
criminal legal aid. After an offender has been means tested, they may have to pay towards the
cost of their defence. The means test for a trial in the Crown Court determines if an individual will
be liable for their defence. The full means test for Crown Court cases is based on the same criteria
for the calculation of thresholds as for magistrates’ court cases. The main difference for the Crown
Court scheme is that applicants may still be eligible for a Representation Order where their
disposable income exceeds the £3,398 threshold. Those applicants with a disposable income of
between £3,399 and £37,499 will be eligible for a Representation Order but will be expected to
contribute from their income towards their defence costs. If an individual has an annual household
disposable income of £37,500 or more they will not be eligible for legal aid in a Crown Court trial20.
There is the possibility of legal aid being reclaimed if an individual has been convicted of a crime. A
Capital Contribution Order (CCO) requires a lump sum payment to be made towards the cost of an
individual’s legal representation fees in criminal proceedings if the individual in question is
unsuccessful in defending the prosecution. As part of a Capital Contribution Order, the Legal Aid
Agency (LAA) can ask the convicted individual to agree to pay all of their legal fees if they are
found guilty in court. Figures published in an FOI outlined that approximately £11.8m (1,930 cases)
in Capital Contribution Orders was collected in 2015/1621. This represents about 1.4% of the total
criminal legal aid figure. As part of this scheme, the LAA also placed charges on property for 396 of
these cases in 2015/2016.

3.3.2 Scotland
Criminal legal aid in Scotland is means tested and is administered by the Scottish Legal Aid Board
(‘SLAB’). It is available for individuals who are charged with criminal offences to cover the cost of
representation at court by solicitors or advocates, and for bail applications. Getting criminal legal
aid depends largely on the interests of justice that the defendant is legally represented, which is
mainly determined by the severity of the possible sanction applicable.
Criminal legal aid also depends on the financial circumstances of the accused. Approximately
103,500 criminal legal aid certificates are granted per year. The SLAB has estimated that in about
12% of these cases, individuals will make contributions (about 12,700 cases)22. For an applicant to

19https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/584590/legal-aid-statistics-bulletin-july-sept-

2016.pdf
20https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/584590/legal-aid-statistics-bulletin-july-sept-

2016.pdf
21

http://hub.unlock.org.uk/knowledgebase/criminal-legal-aid-contributions-to-legal-aid/

22

https://www.slab.org.uk/providers/reforms/criminal/Contributions/CriminalContributionsQandA.html
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receive criminal legal aid, a means test is carried out. The initial cut-off point for eligibility on
disposable income for summary criminal legal aid is a weekly equivalent of the current annual
upper disposable income limit for civil legal aid. From April 2012, the upper income limit for civil
legal aid was set at £11,450, meaning the weekly amount for criminal legal aid was £22223.
Recent estimates indicate that around 34% of total expenditure is accounted for by the lower
courts, compared to around 44% for the higher courts with the total cost of criminal legal aid
reaching £95m24. The other main segment of criminal legal aid expenditure in Scotland relates to
advice and criminal ABWOR25. However, legislation has been passed by the Scottish Parliament to
introduce criminal legal aid contributions. Some of these implementations were brought into
effect during 2015. The Scottish Legal Aid Board now manages these contributions through its
online system. If a defendant is found guilty or they plead guilty, they may have to pay towards
their defence costs from capital if they have assets of £30,000 or more.

3.3.3 Northern Ireland
Currently there is free legal aid in all criminal proceedings in Northern Ireland. One of the reasons
for this is that the assignment of counsel to indictable cases is much higher than in other parts of
the UK. With the possible exception of Norway, Northern Ireland has the most expensive legal aid
scheme in the world26.
Similar to other jurisdictions, receipt of criminal legal aid depends mainly on whether it is in the
interests of justice. Criminal legal aid does not cover an individual if they bring a criminal
prosecution themselves. The volume of criminal legal aid is made up of approximately 35,000
criminal representation cases and over 27,000 criminal advice cases, including police station advice
costing approximately £55m.
If charges are brought against an individual, their solicitor may be able to apply to the court for the
grant of a CLA certificate. In Northern Ireland, the decision of whether to grant legal aid is taken by
the court and criminal legal aid is available for proceedings in the Magistrates’ Court, the Crown
Court and the Court of Appeal27. The granting of criminal legal aid by the court is reliant on the
defendant passing a means test and a merits test, as well as the interests of justice test.
The Northern Ireland Legal Service Commission is responsible for the governance of the Criminal
Legal Aid Scheme in Northern Ireland. However, the Northern Ireland Courts and Tribunals Service
retains policy responsibility for CLA and the judiciary ultimately decides on whether it is granted.
Approximately 35% of all individuals who appear in the Magistrates’ Court and 98% of all individuals who appear in the Crown Court are legally aided. Criminal legal aid costs around £25.4m per
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https://www.slab.org.uk/providers/handbooks/criminal/part3chp12

24

https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/access-to-justice-review-consultation.pdf

25

ABWOR is Advice by Way of Representation and is typically required for guilty pleas where representation is required.

26

https://www.justice-ni.gov.uk/sites/default/files/consultations/doj/access-to-justice-review-consultation.pdf
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https://www.nidirect.gov.uk/articles/legal-aid
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annum, representing approximately 40% of the total legal aid budget. Magistrates’ courts make up
around 40% of the total cost of CLA in Northern Ireland.
Contributions
Clients in receipt of criminal legal aid in Northern Ireland are under no obligation to pay
contributions towards the cost of their case (except for any contributions payable by clients
advised under the Green Form scheme). Criminal legal aid in other parts of the UK is contributory,
as defendants may have to make contributions either from their income and/or capital depending
on the results of a means test28.

3.3.4 New Zealand
The criminal legal aid system in New Zealand provides Government-funded legal assistance to those
who are unable to afford a lawyer. The Ministry of Justice funds the Public Defence service, which
is New Zealand’s largest provider of criminal legal aid. Private firms also provide legal aid, while
governance of the criminal legal aid scheme rests with the Legal Aid Services. Although the number
of legal aid providers has largely remained the same over the years, the number of lawyers providing
legal aid has dropped since reforms introduced in 2011. These required a fixed fee payment for
criminal legal aid received from March 2012, which are administered as a Fixed Fee or High Cost
case.
The maximum grant for Fixed Fee cases comprises of set dollar amounts for specified activities and
pre-approved disbursements. For so-called complex cases, the maximum grant contains a mixture
of fixed fees, fees approved on an hourly basis and disbursements requiring prior approval. The
maximum grant for a High Cost case is set on an hourly basis. Fixed fees are set per legal aid grant
and not per charge, so having several charges on a grant does not enable a provider to charge
multiple fees for the same activity. Where there are multiple charges on a grant, the charge with
the most serious penalty will determine the schedule of fees that applies for the case.
A grant of criminal legal aid may be subject to the condition that the applicant has to repay some of
the grant. The amount of the repayment is assessed according to a complicated formula set out in
the Legal Services Act and the Legal Services Regulations.
An individual applying for criminal legal aid will undergo the same means test that is currently used
to assess applications for family and civil legal aid, which is $22,000 a year for a single adult and
$50,934 for an adult with two dependants29. The costs of legal aid services in criminal cases are
covered by the State for those meeting eligibility criteria. A grant of criminal legal aid may be subject
to the condition that the applicant has to repay some of the grant30. This assistance takes the form
of a loan from the State, which in approximately 80% of cases is written off due to hardship.
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https://www.gov.uk/guidance/criminal-legal-aid-means-testing#making-contributions-in-the-crown-court

29

https://www.justice.govt.nz/family/care-of-children/when-you-dont-agree/funding-eligibility/
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http://communitylaw.org.nz/community-law-manual/chapter-4-legal-aid/criminal-legal-aid-chapter-4/
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3.3.5 Ontario (Canada)
Each province and territory in Canada is responsible for developing and managing its own criminal
legal aid programme, so there is no “Canadian standard” for access to criminal legal aid. Legal Aid
Ontario (‘LAO’) provides legal aid services for the residents of Ontario and is responsible for the
governance of the criminal legal aid scheme in Ontario. An individual must take a financial test to
determine if they are eligible for the LAO’s certificate programme. If they qualify, there is the
possibility of being required to sign a contribution agreement, depending on their income level. If
the individual agrees to the contribution agreement, LAO will give them a certificate, which will help
them retain a lawyer. The financial threshold for a single applicant without dependents is rising from
the current $12,863 in gross annual income to $13,635 in gross annual income31. Criminal law
certificates make up between 50-60% of total legal aid certificates issued.
LAO sets budget limits for criminal cases that are expected to cost more than $20,000, under the Big
Case Management Programme. It will prepare individual budgets for each individual rather than use
a tariff system to establish the maximum hours available to counsel in these.
As previously noted, LAO has a client contribution programme for legal aid applicants who are not
eligible for a non-contributory scheme. These applicants can obtain assistance by entering into a
contribution agreement, which involves repayment over time including through monthly
instalments and/or liens on property32. Revenue from client contributions accounted for around 2%
of total funding in 2016/17.
Due to a cost overrun in 2016, LAO announced it was scaling back on services. One of the major
changes was that it would generally no longer issue a legal aid certificate to cover a person’s legal
fees for criminal defence lawyers in cases where there is not a “substantial likelihood of
incarceration”.

31

http://www.legalaid.on.ca/en/news/newsarchive/2017-03-31_details-financial-eligibility-guidelines.asp
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http://www.legalaid.on.ca/en/publications/downloads/LAO-2016-17-AnnualReport-EN.pdf?t=1520380800037
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4 Reform of the Criminal Legal Aid System
4.1 Overview of previous reforms in the Criminal Legal Aid System
A multi-agency working group chaired by the DOJE undertook the most recent review of the Criminal
Legal Aid Scheme in 2011. A number of measures were rolled out in an effort to generate costs
savings and efficiencies in relation to the scheme. These included a reduction in fees and rates
payable under criminal legal aid, as well as a reduction in the rate paid for travel and subsistence. In
some instances, new regulations were signed and approved in order for certain measures to be
implemented. Where video links and other technological solutions were proposed for cost-cutting
purposes, it was agreed that the availability of equipment and the willingness of the agency involved
to participate, would be crucial to its success. Other measures included the proposal of same-day
community service and probation reports, with the potential for savings determined by the number
of referrals from the courts.
The 10% reduction in fees and rates payable was projected to make savings of around €5.6m per
year, while it was estimated that the 50% reduced fee payable for sentence fee adjournments
would cut costs by €1m in a year. Additionally, the same-day community service and probation reports were expected to make savings in probation service costs, as well as in legal aid costs. The
scale of total potential cost savings of these reforms was estimated to be around €7.4m.

4.2 Current Draft Proposed Legislation
The Department is preparing a draft General Scheme of a Criminal Justice (Legal Aid) Bill. The key
provisions of the Scheme are:








Transfer of Criminal Legal Aid Scheme (CLAS) to Legal Aid Board (LAB) - the General
Scheme transfers the CLAS to the LAB with the purpose of ensuring that best practice financial management and control are exercised.
Criminal legal aid eligibility (means testing / contributions / eligibility assessment) - the
General Scheme provides for more rigorous assessment of eligibility, contributions to the
costs of legal aid by those who can afford it and a system to allow the LAB to review the
financial circumstances of those who have received aid. The objective is to reduce the
scope for any abuse and ensure that funds under the CLAS are directed towards those who
need it.
The new legislation will introduce a new compulsory requirement to complete an application form, which will incorporate a statement of means and regard of the financial circumstances of the applicant.
Where it has been decided that a person can make a contribution to costs, the court will
determine what amount the defendant is to pay and, based on that decision, a contribution will be levied and a relevant Contribution Agreement entered into with the LAB. It is
accepted that a significant majority of those seeking criminal legal aid will not be in a position to contribute. The focus of resources will therefore be on those applicants who are of
means.
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The General Scheme will provide new powers for the LAB to re-evaluate the grant of legal
aid based on an assessment of a person's entitlement and for a procedure to allow the
Board to apply to the court to have a legal aid certificate revoked or varied based on the
outcome of the Board’s evaluation. This will include powers to recover the costs of legal
aid from a person/secure a refund.

The key purpose of the new legislation is to transfer the administration of the CLAS to the LAB and
to give effect to Government Programme commitments in respect of criminal legal aid, including
introducing a more rigorous and objective means testing system for criminal legal aid, provision for
contributions, and new sanctions. It is intended to seek approval of Government for the General
Scheme of the Bill and submit it to the Oireachtas for pre-legislative scrutiny as early as is
practicable.
It is anticipated that legislative reform would serve two purposes, in terms of demand impact and
expenditure. One is that more rigorous administrative oversight (i.e. by transferring to an executive
body like LAB) should provide assurance and yield some expenditure constraints. However, this may
not be appreciable and would come at a cost in terms of resources. It must also be noted the refunds
have been received by the Department from solicitors where unwarranted payments were made.
Another area of reform in the draft legislation that is currently being examined is where individuals
make a contribution towards the cost of their CLA if they do not meet the means test criteria.
Assuming a similar rate of contribution as England and Wales, this would lead to approximately
€721,000 in raised yearly revenue. However, the direct and indirect costs of running this scheme
may also be quite significant.
These proposals are likely to make significant changes to the day-to-day operating of the CLAS and
will lead to a CLA system that closer resembles comparable jurisdictions. However, this in itself is
not sufficient reason to pursue the change.

4.3 Monitoring impact of new legislation
An important aspect is looking at monitoring the impact of the new proposed draft legislation. This
will involve the collection of data and the design of some key performance indicators.
It is difficult to assess the optimum level of criminal legal aid. Many countries with low levels of
criminal legal aid have been criticised for these low levels and these low levels may have unintended
consequences that leads to costs in other parts of the Judicial system. It is often considered that
Ireland has good “equality of aims” with a relatively good level of qualification and access to the
most senior and qualified lawyers for serious cases.
Some key indicators may include:







Change in percentage of CLA cases as percentage of total cases
Levels of contribution made to the state from proposed partial contribution scheme
Impact on change in the efficient operation of the courts
Change in length of case to progress through courts
Change in take-up of CLA
Expenditure on witnesses
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These indicators may form part of an evaluation plan, which is used as the basis for the future
examination of the impact of the potential legislative change.
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5 Summary of findings
5.1 Key findings
CLA forms a significant non-pay expenditure of the Justice Vote. It is very difficult to predict with
any degree of accuracy and returns often exceed estimates. Internationally, Ireland compares quite
favourably to similar jurisdictions in terms of cost and representation.
An important aspect to remember when evaluating the CLA system is that much of the expenditure
is outside the control of the DOJE/Courts/LAB as it is determined by the judiciary. Yet, while the
number of certificates issued does not directly relate to the number of claims for payments made,
an increase in certificates issued will lead to an increase in expenditure. Thus, any potential changes
to the system could be centred on the factors that influence the issuance of certificates, such as
thresholds for the severity of a crime and financial eligibility guidelines.
While the granting of CLA relies on the interest of justice test to ensure that individuals accused of
a serious offence have access to free representation, the Irish CLA model does not currently apply
financial thresholds for eligibility (although individuals do have to show that they have insufficient
means to cover the cost of representation). As such, introducing an explicit threshold may be worth
considering, with similar jurisdictions applying a typically low threshold for entry.
An explicit threshold could serve as guide to the courts but it would be important to keep any
threshold sufficiently flexible to avoid barriers to entry that would likely lead to more selfrepresentation. One of the unintended consequences of self-representation could be a slowing
down of the justice process as untrained representatives deal with the technicalities involved in
arguing their case. It may also lead to cases being stuck out which would have negative impacts on
the effectiveness of the criminal justice system33.
Unlike many comparable jurisdictions, Ireland does not operate a contributory scheme. Another
aspect of reform that is being examined is where individuals make a retrospective contribution
towards the cost of their CLA if they do not pass the means test. Assuming a similar rate of
contribution as England and Wales, this would lead to approximately €721,000 in extra revenue
every year. However, this is minimal in the overall context and the risks as well as the direct and
indirect cost of running this scheme may also be significant.
If a contribution scheme was introduced, there is the potential difficulty over the collection of an
individual’s contribution. This could create issues and this has been raised in respect of the Scottish
scheme. Still, reforms that may allow for recipient contributions, or more rigorous assessment of
entitlement, may yield some reduction in spend or offsetting in appropriations.
Expenditure on CLA decreased during the ‘austerity years’ but has been increasing alongside a
strengthening of the economy. While reduced fees for legal representation and restructuring
initially helped to cut expenditure, the subsequent increase may be due to a range of factors. These
could include higher rates of crime detection, more severe crimes being committed and cases that
are more complicated that prolong the length of trials.
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As discussed previously, legal representation is a constitutional right.
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Moreover, although data on the types of crimes supported by legal aid is currently unavailable, any
case that goes to trial is likely to trigger some legal aid entitlement. With this in mind, it is worth
analysing the types of crimes that account for the largest share of trials to inform future
policymaking on targeted approaches to tackle these offences, which are the most serious.
Furthermore, State objectives to more comprehensively tackle white-collar crime may have an
immediate and significant impact on CLA spend. Recent trials have underlined this due to their
complexity.
Although District courts account for around 60% of total legal aid claims, they only make up 40% of
legal aid expenditure. This is because cases taken to higher courts will involve barristers and
lengthier trials.
There is scope to consider alternatives to prosecution to reduce the volume of demand on the courts
system. Options like the adult caution scheme can improve efficiency by preventing offenders from
being brought to court for relatively minor offences, thereby cutting requests for CLA certificates
and freeing up the courts for more severe cases. Although this would not necessarily have a direct
effect on CLA expenditure, it would improve efficiency in the judicial system that would ultimately
lead to reduced demand for CLA.
The introduction of new laws has the potential to raise CLA expenditure as the laws are tested in
the courts, including at appeal. While new laws will always be a feature of the criminal justice
landscape, it is worth bearing this in mind when undertaking an analysis of the CLA system,
particularly in terms of laws that are aimed at crimes that are most likely to be tried in the higher
courts where CLA expenditure is greatest. Accounting for this may help to prevent ‘shocks’ to CLA
expenditure. It is also worth noting that changes in the law as handed down by the superior and
European courts may also affect the scheme. For example, recent revisions to the Garda Legal Aid
Scheme were devised (and expanded) based on a Supreme Court ruling [Gormley 2014].
Overall, the findings of this report suggest that Ireland has a robust CLA system which affords
qualified representation to defendants on a basis which is comparable to its peers at a relatively
lower cost per capita. However, there is some potential for the CLA landscape to be refined to
achieve efficiencies across the judicial system and, perhaps, to reduce total expenditure as a result.
This may also be achieved in a way that makes the system more equitable, ensuring closer scrutiny
of individuals’ financial circumstances in considering their eligibility for representation, as well as
adopting strategies that reduce the length of trials at an advantage to both the courts and the
individuals involved.

5.2 Recommendations
A list of possible high-level recommendations and areas for further consideration are outlined
below:
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Accurate and timely data is fundamental to the assessment of impacts in the Criminal
Justice system and this is also true for the CLA system. An ability to track individual
CLA certificates as they move through the criminal justice system would be beneficial.
Other areas need to be monitored on an ongoing basis include the fee structure and
the incentives of this fee structure to ensure a fair, effective and efficient criminal justice system.
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It is important to consider that many of the benefits in other aspects of the justice system will likely have knock on positive impacts on the CLA system. For example, consideration of further ‘alternatives to prosecution’ may reduce demand on the courts/CLA
and may speed up the length of trials for a more efficient system.
Any new legislation should be monitored (by reference to the Regulatory Impact Assessment) so that impacts can be examined at an early stage of implementation.
The new proposed draft legislation has a number of areas where change will occur. It
is that the impact of any of these proposed changes be monitored at the earliest opportunity.
This review has mentioned the smaller CLA schemes but has not gone into the level of
detail necessary to look at the efficiency and effectiveness of these schemes. A separate review of these schemes may be beneficial.
Consideration should be given to a formal early warning system, which can be an effective tool to analyse future budgetary pressures. This system may be based on detailed analysis of the types of crimes that account for the largest share of trials and
cases that involve the introduction of new laws that will be tested in the courts. This
could then be to anticipate possible ‘shocks’ to CLA expenditure at an early stage. Significant effort already goes into monitoring and assessing the most expensive CLA
cases by the Department of Justice and Equality.

Annex A Glossary of terms
Central Criminal Court: When the High Court is exercising its criminal jurisdiction, it is known as the
Central Criminal Court (see ‘High Court’ below).
Circuit Court: A court of local and limited jurisdiction, it hears all non-minor offences excluding
murder, rape, aggravated sexual assault, treason, piracy and related offences, and generally involves
trial with a jury.
Court of Appeal: Hears appeals from the High Court and the Circuit Court.
Courts Policy: Responsible for the management of the courts system, as well as all aspects of policy,
secondary legislation, financing and management of the Criminal Legal Aid Scheme (‘CLAS’).
Criminal Assets Bureau (‘CAB’) – Ad-hoc Legal Aid Scheme: Provides for legal representation in
certain cases that do not come under the remit of the Civil Legal Aid or Criminal Legal Aid schemes.
Cases may relate to proceeds of crime, social welfare and tax appeals where the CAB, the Chief
Bureau Officer or any CAB member is the respondent and/or defendant.
Criminal Legal Aid (‘CLA’): State-provided free legal aid for individuals who do not have the means
to pay for legal representation and where the judge deems it to be in the ‘interest of justice’.
Criminal Legal Aid Panel: The legal aid panel from which the judge appoints a solicitor to a criminal
case under the CLAS.
Crown Court (England and Wales): The highest court of first instance in criminal cases, it is one of
the constituent parts of the Senior Courts of England and Wales.
Director of Public Prosecutions (‘DPP’): An independent body, which directs and advises An Garda
Síochána on summary cases; directs and supervises public prosecutions on indictment in the courts,
and enforces criminal law in the courts.
District Court: The lowest court in the Irish court system, it is organised on a regional basis and is a
court of local and limited jurisdiction that hears minor cases.
District Court Counsel Scheme: Administered by the DOJE, the scheme provides for the use of
counsel in District Court cases.
Garda Station Legal Advice Revised Scheme: Provides for legal advice to detainees in Garda
stations.
High Court: Not a court of local and limited jurisdiction, it is known as the Central Criminal Court
when it is hearing criminal, rather than civil, cases. Sitting with a judge and jury, it hears cases related
to treason; murder, attempted murder and conspiracy to murder; rape, aggravated sexual assault
and attempted aggravated sexual assault - among other offences.
Indictable offences: Offences that can be tried by a judge and a jury.
Legal Aid Board (‘LAB’): Administrator of some of the State’s criminal legal aid schemes.
Legal Aid – Custody Issues Scheme: Provides for legal representation on cases relating to
extradition, European Arrest Warrants, High Court Bail Applications, Habeas Corpus and specific
types of Judicial Review.
Magistrates’ Court (England and Wales): A lower court that holds trials for summary offences and
preliminary hearings for more serious offences in England and Wales.
Operation Thor: An Garda Síochána’s anti-crime strategy targeting burglary.
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Supreme Court of Ireland: The ‘Court of Final Appeal’ where appeals are heard and determined by
five judges, except in cases where the Chief Justice directs that an appeal or other matter should be
heard and determined by three judges.
Special Criminal Court: Established where the offence in question is a scheduled offence, which
typically involves a ‘subversive crime’, or where it is deemed that the ordinary courts are inadequate
to deliver the effective administration of justice and the preservation of public peace and order.
Summary offences: Offences that are tried by a judge sitting alone.
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Annex B Summary of Sources
List of Sources for International Criminal Legal Aid Review
Country
Ireland

England and Wales

Source

Weblink

Annual Report, Legal Aid Board

https://www.legalaidboard.ie/en
/About-the-Board/PressPublications/AnnualReports/Lab-Annual-Report2015.pdf

Expenditure Analysis by Vote,
Department of Public
Expenditure and Reform

http://databank.per.gov.ie/Expe
nditure.aspx?rep=NetVA

Criminal Legal Aid Advice,
Department of Justice & Equality

http://www.justice.ie/en/JELR/P
ages/WP15000204

Annual Report, The Courts
Service of Ireland

http://www.courts.ie/Courts.ie/L
ibrary3.nsf/pagecurrent/D171C2
24DF0083D180257FB10043BD33
?opendocument&l=en#Courts
Service Annual Report&l=en

Legal Aid Statistics, GOV.UK

https://www.gov.uk/government
/statistics/legal-aid-statisticsapril-to-june-2017

https://www.gov.uk/government
/uploads/system/uploads/attach
ment_data/file/604414/criminallegal-aid-manual-april-2017.pdf
Scotland
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Annual Report, Scottish Legal Aid
Board

https://www.slab.org.uk/aboutus/what-we-do/annualreport/reports/2015-2016.html

Legal Aid & Advice, myGov.scot

https://www.mygov.scot/legalaid/advice-and-assistance/

Independent Strategic Legal Aid
Review, Law Society of Scotland

https://www.lawscot.org.uk/me
dia/10441/final-law-society-ofscotland-response-toindependent-strategic-legal-aidreview-call-for-evidence-aug2017-corrected.pdf

Northern Ireland

Managing Criminal Legal Aid,
Northern Ireland Audit Office

https://www.niauditoffice.gov.uk
/publication/managing-criminallegal-aid

Legal Aid, Department of Justice

https://www.justiceni.gov.uk/articles/legal-aid#toc-6

Report of the Access to Justice
Review Part Two, Department of
Justice

New Zealand

Canada (Ontario)
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https://www.justiceni.gov.uk/consultations/reportaccess-justice-review

A Corporate Governance
Inspection of the Northern
Ireland Legal Services
Commission, Criminal Justice
Inspection Northern Ireland

http://www.cjini.org/getattachm
ent/14ae1a2a-ee15-4eff-b87527cd3cd5196f/Northern-IrelandLegal-Service-Commission.aspx

Going to Court, New Zealand
Ministry of Justice

https://www.justice.govt.nz/cour
ts/going-to-court/legal-aid/getlegal-aid/can-i-get-criminal-legalaid/

Trends and statistics, New
Zealand Law Society

https://www.lawsociety.org.nz/p
ractice-resources/research-andinsight/practice-trends-andstatistics

Criminal legal aid, Community
Law

http://communitylaw.org.nz/co
mmunity-law-manual/chapter-4legal-aid/criminal-legal-aidchapter-4/

Annual Reports, Legal Aid
Ontario

https://www.legalaid.on.ca/en/p
ublications/reports.asp

Legal Aid Ontario Review,
Ministry of Attorney General

https://www.attorneygeneral.jus
.gov.on.ca/english/about/pubs/la
o_review/

Statistics Canada

http://www5.statcan.gc.ca/cansi
m/a26?lang=eng&id=2580007

Annex C Quality Assurance
Quality assurance process

To ensure accuracy and methodological rigour, the author engaged in the
following quality assurance process.
 Internal/Departmental
✔ Line management
✔ Spending Review Steering group
✔ Other divisions/sections
 Peer review (IGEES network, seminars, conferences etc.)
 External
✔ Other Government Department
✔ Steering group
 Quality Assurance Group (QAG)
 Peer review (IGEES network, seminars, conferences etc.)
 External expert(s)
 Other (relevant details)
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